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» Any actual loss resulling {rom the
property, or any part thereof, becom-
ing an assel in a voluntary bankruptcy
or insolvency proceeding filed by a
party other than borrower, guarantor, or
any affiliate of borrower or guarantor,
which is not dismissed within ninety
(90) days of filing

The borrower's failure (o pay any valid

taxes for the property should not be a carveout
if there is so little cash flow from the property
that the borrewer can’t reasonably pay for
taxes on the property. Rather, this provision
should be modified to state that the borrower
and guarantor will be personally liable for the
lean if, even though there is sufficient cash
flow to pay for any valid taxes, the borrower
fails to apply such cash flow to payment of
any valid taxes. Similarly, the borrower should
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not be liable, after an event of default, for fail-
ure 10 manage the property in a commercially
reasonable manner or for the failure to pay all
of the debts and Liabilities of the property if
there is insufficient cash flow.

Additionally, the borrower and guarantor
should not be held personally liable for ei-
ther the transfer of title to the property with-
out the lender’s consent or for the place-
ment of secondary financing of the property.
While the lender will maintain that it must
assure itself that the property is operated
and managed by a competent owner, the
borrower should respond that the lender can
always exercise the “due on sale” provision
or the prohibition against secondary financ-
ing in the loan documentation. With regard
to the balance of the above-mentioned
carveouts, the key is that the borrower or

guarantor should not incur personal liability
merely because the borrower or the property “
becomes uneconomical and can not pay its W
debts as they become due.
Borrowers musl pay close attention o
each document enclosed within their loan
documentation. This should require rigor-
ous examination of each loan document by a
competent and qualified attomey. If the bor-
rower does not take these necessary steps to
protect itself, then the borrower and guaran-
tor may risk the loss of their personal assets
after the defauit of what they genuinely, but
mistakenly, thought was a nonrecourse loan.
Brett L. Slobin is an attorney in the Hous-
ton law firnt of Slobin & Slebin P.C., and he
can be reached at bslobin@ slobintaw.com.
His practice focuses on commercial and
residential real estare.
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Home w::mma Insurance Services
888-287-7414

¢ Builders Risk ® Auto
» Workers Compensation |
¢ General Liability (includes Completed Operations)

Heome Builders Insurance Services dedicated exclusively to
Home Builders and Subcontractors.

Because your insurance needs are unique HBIS offers tailor
made coverage for Home Builders.

Serving Texas with over 25 years experience and top rated
carriers at two convenient locations.
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Or Visit us Online at

. . Dall
www.hbisonline.com e

Waxahachie

63

Jyihucust 2007 Texas Juilder  www.texasbuilders.oen




